
BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

PEOPLE OF THE STATE OF ILLINOIS,)
Petitioner,  )

v.  ) PCB NO. 12-35
 ) (Enforcement – Water)

SIX-M CORPORATION, INC., and  ) 
WILLIAM  MAXWELL, and  )

Respondents.  )

NOTICE OF FILING AND PROOF OF SERVICE

To: Don Brown, Clerk Elizabeth Dubats
Illinois Pollution Control Board Assistant Attorney General
100 West Randolph Street 69 West Washington St.
State of Illinois Building, Suite 11-500 Suite 1800
Chicago, IL 60601 Chicago, IL 60602

Edubats@atg.state.il.us
Phillip R. Van Ness
Webber & Thies, P.C. Carol Webb, Hearing Officer
202 Lincoln Square Illinois Pollution Control Board
P.O. Box 189 1021 North Grand Avenue East,
Urbana, IL 61801 Springfield, IL 62794-9274
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PLEASE TAKE NOTICE that I have today filed with the Office of the Clerk of the
Pollution Control Board, RESPONDENTS’ MOTION FOR SUMMARY JUDGMENT AS TO
WILLIAM MAXWELL, a copy of which is herewith served upon you.

The undersigned hereby certifies that a true and correct copy of this Notice and attached
document were served upon the above counsel of record to this cause by electronic mail on
March 6, 2017, before 5:00 p.m.  The total number of pages in the transmission is 53.

SIX M. CORPORATION, INC. and WILLIAM
MAXWELL, respondents,

BY: LAW OFFICE OF PATRICK D. SHAW

BY: /s/ Patrick D. Shaw 
Law Office of Patrick D. Shaw
80 Bellerive Road
Springfield, IL 62704
217-299-8484
pdshaw1law@gmail.com
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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

PEOPLE OF THE STATE OF ILLINOIS,)
Petitioner,  )

v.  ) PCB NO. 12-35
 ) (Enforcement – Water)

SIX-M CORPORATION, INC., and  ) 
WILLIAM MAXWELL,  )

Respondents.  )

RESPONDENTS’ MOTION FOR SUMMARY JUDGMENT
AS TO WILLIAM MAXWELL

NOW COME Respondents, Six-M Corporation, Inc., and William Maxwell, by their

undersigned counsel, pursuant to Section 101.502 of the Board’s Procedural Rules (35 Ill.

Admin. Code §101.502 and moves for summary judgment as to William Maxwell, stating as

follows:

Introduction

Six-M Corporation, Inc. (hereinafter “Six-M”) owned and operated underground storage

tanks formerly at the Walker Tire Service facility in Farmer City, Illinois.  There have been two

incidents of suspected petroleum releases at the property for which Six-M has received a

determination from the Office of the State Fire Marshall (hereinafter “OSFM”) that it was the

owner and operator of said tanks and therefore eligible for the cost of corrective action to be paid

by the Leaking Underground Storage Tank (LUST) Fund.  Consequently, this matter involves a

specific body of statutory and regulatory law, the LUST Program (415 ILCS 5/57.3), as well as a

large source of public documents detailing the course of remediation, as administered by OSFM

and the Illinois Environmental Protection Agency (hereinafter “Illinois EPA”).

During the course of this litigation, the People made available a digital copy of the Illinois
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EPA’s LUST Fund file to the parties, which appears to be complete up to 2008, which may be

when the matter was referred to the Attorney General.  The People have admitted to the

genuiness of these documents (Ex. A), and many of the exhibits supporting this motion are from

that digital record (and will be identified as Ex. A-1, Ex. A-2, etc.).

The Affidavit of Tom Maxwell (Ex. B) was previously submitted in support of a motion

to dismiss William and Marilyn Maxwell at the outset of the litigation.  On November 17, 2011,

the Board ordered decedent Marily Maxwell dismissed on People’s consent, but denied the

motion with respect to her husband William Maxwell due to its reliance on information outside

the pleadings:

As to William Maxwell, the Board is persuaded by the People’s arguments
that the Board should not consider the exhibits attached to the respondents’
motion. Based on the well-pleaded allegations of the complaint and the
material properly before the Board, the motion to dismiss William Maxwell
is denied. In so holding, the Board takes no position as to whether this
respondent will ultimately be found to be an owner/operator of the USTs at
Walker’s Service within the meaning of the complaint.

(Board Order, at p. 4 (Nov. 17, 2011).

The discovery schedule is completed, and Respondents ask the Board to consider the

exhibits herein and find that William Maxwell was not the owner/operator of the USTs.

UNDISPUTED FACTS

Six-M Corporation, Inc. owns and operates Walker Tire Service, also known as Walker

Service Station.  (Ex. B, ¶ 3)   Tom Maxwell manages the day-to-day operations and has done so

since at least May, 13, 1996, when he reported the first incident.  (Ex. B, at ¶ 7; see also Ex. A-1

(IEMA Report))  On October 28, 1996, the Office of the State Fire Marshal determined that
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Walker Service Station (hereinafter "Walker") was eligible as owner/operator to access the LUST

Fund for corrective action costs in excess of $15,000 for said incident.  (Ex. A-2) 

Walker retained a consultant to remediate the release.  (Complaint, ¶ 20)  Thereafter,

from time to time, documents would be submitted to the Illinois EPA, which included a taxpayer

identification number and legal status disclosure certification which indicated that the business

was operated as a corporate entity.  (Ex. A-3 (Employer Identification Number redacted))  Some

of the tanks were removed and a recovery trench was installed.  (Complaint, ¶ 19 & ¶ 21 )

Various plans and budgets were submitted and ultimately approved over the years.  (Complaint, ¶

22 & ¶ 23)  In late 2004, approximately 13,676 tons of contaminated soils were removed from

the facility and neighboring property.  (Complaint, ¶ 24)

On November 2, 2005, the Illinois EPA issued a violation notice to Walker, to the

attention of Tom Maxwell, for failure to submit a high priority corrective action plan.  (Ex. A-4) 

On February 1, 2006, the Illinois EPA issued a Notice of Intent to Pursue Legal Action to Walker

for failure to submit a high priority corrective action plan, also to the attention of Tom Maxwell 

(Ex. A-5)

On March 8, 2006, a second incident was reported at the site by Walker’s consultant, who

identified Walker as the responsible party and Tom Maxwell as the contact person.  (Ex. A-6) 

On April 3, 2006, OSFM determined that Walker was eligible as owner/operator to access the

LUST Fund for corrective action costs in excess of $15,000 for second incident.  (Ex. A-7)    On

August 1, 2006, Walker’s consultant submitted an Addendum to the 45 Day Report on behalf of

Walker, indicating that all of the tanks had been removed.  (Ex. A-8 (first five pages of report))

On October 16, 2007, Walker submitted the high priority corrective action plan,
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specifically a Phase IV Corrective Action Plan & Budget, for the 1996 incident, which was

approved with modifications.  (Ex. A-9)

On August 25, 2011, the Attorney General on her own behalf and on referral from the

Illinois EPA filed this lawsuit.  Proof of service filed with the Board indicates that three copies of

the complaint were mailed to the business address for Walker, which were signed by Tom

Maxwell.  Neither William Maxwell, nor Marilyn Maxwell, were ever given a notice of

violation.   The Complaint alleges failure to perform the Stage One Site Investigation for the

second incident (Complaint, ¶ 26 & ¶ 32)  This was subsequently done and on January 7, 2016,

the Illinois EPA approved a stage 3 site investigation plan.  (Ex. C)

ARGUMENT

I. Six-M was the owner and operator of the underground storage tanks.

The LUST Program is unique in Illinois environmental law in that is not merely a

remediation program, but also a state fund that pays for that remediation subject to regulatory

oversight over all aspects of the work.  (415 ILCS 5/57) As part of this process, OSFM is charged

with the responsibility of determining whether a person or entity is the owner or operator and

eligible to access the LUST Fund, which is a final, appealable decision.  (415 ILCS 5/57.9(c))

The particpant must seek and obtain approval of its work plan and budget from the Illinois EPA.  

(415 ILCS 5/57.7)   The Board’s rules require that each budget include “a copy of the eligibility

and deductibility determination of the OSFM.”  (35 Ill. Adm. § 734.310(b))  After the work is

performed, each application for payment for the work must include the OSFM determination, as

well as a federal taxpayer identification number and legal status disclosure certification.  (415
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ILCS 5/57.8(a)(6)) This information is then used by the Illinois EPA to forward vouchers to the

Comptroller to permit payment to be made.  (415 ILS 5/57.8(a)(2))

Within the aforementioned legal context, Six-M, d/b/a Walker, is uncontravertibly the

owner/operator of the underground storage tanks formerly on the premises.  The OSFM made

this determination twice based upon the record before it, and the submittals to the Illinois EPA

are on behalf of the corporate entity. 

The allegations of the complaint are that the Respondents failed to perform stage one site

investigation work.  In Count I, the gravaman of the complaint is that Respondents allegedly have

not performed approved site investigation plans (technically these are 45-day reports that were

approved, though the People’s point remains that the next stage, whatever it is called, has not

been performed).  (Complaint, ¶ 26) In Count II, it is alleged that Repondents have failed to

perform site investigation.  (Complaint, ¶ 32) These are regulatory obligations placed on the

owner/operator through the LUST Program:

(a) An owner or operator of an underground storage tank who meets the
definition of this Title shall be required to conduct tank removal,
abandonment and repair, site investigation, and corrective action in
accordance with the requirements of the Leaking Underground Storage
Tank Program. 

(415 ILCS 5/57.1(a))

Since the tanks were removed in 2006, the only way for someone else to own or operate

the tanks would be by filing an election to proceed as owner of the cleanup.  (415 ILCS 5/57.2

(definition of “owner” and “operator” cf. Zervos Three v. IEPA, PCB No. 10-54, at p. 86 (Jan.

20, 2011) (explaining that once the tanks are removed, ownership of cleanup responsibility

necessitates an election).  No such election exists.  Accordingly, the violations alleged to extent
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they are accurate are the responsibility of Six-M.

II. William Maxwell Retired Over Twenty Years Ago.

The allegations of the complaint treat William Maxwell, Marilyn Maxwell and Six-M

collectively as owners and operators of the facility.  (Complaint, ¶ 6) In the previous motion to

dismiss, undersigned counsel speculated that the People were arguing that William and Marilyn

had actively participated in the alleged violations, an argument denied by the People in its

response.  (Response to Mot. Dismiss, at p. 7)  Still, Respondent will restate the standard for

personal liability for corporate conduct under the Illinois Environmental Protection Act:

in order to state a claim for personal liability against a corporate officer
under the Act, a plaintiff must do more than allege corporate wrongdoing.
Similarly, the plaintiff must allege more than that the corporate officer held a
management position, had general corporate authority, or served in a
supervisory capacity in order to establish individual liability under the Act.
The plaintiff must allege facts establishing that the corporate officer had
personal involvement or active participation in the acts resulting in liability,
not just that he had personal involvement or active participation in the
management of the corporation.

People ex rel. Madigan v. Tang, 346 Ill. App. 3d 277, 289 (1st Dist. 2004).

“Wrongdoing” is an awkward concept with respect to the LUST Program, since the

owner/operator of tanks has strict responsibility to take certain steps in response to a confirmed

release.  (415 ILCS 5/57.1(a))  Releases from tanks can occur without any wrongdoing.  Malone

v. Ware Oil Co., 179 Ill.App.3d 730, 737 (4th Dist. 1989) (holding that “substantial quantities of

gasoline can, in the ordinary course of affairs, escape from premises where a service station is

being operated and travel underground to nearby properties downhill from the station without

negligence on the part of the owner or operator of the station.”) Nonetheless, the broad remedial
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purpose to be served by the LUST Program is served by making its provisions applicable to mere

accidents, both sudden and nonsudden.  (415 ILCS 5/57.2 (definition of “occurrence”)).

In any event, there is no evidence that William Maxwell actively participated in any of

the alleged violations.  All of the documents regarding these LUST incidents are filed with the

Illinois EPA by a corporate entity, signed by someone other than William Maxwell or mailed by

the Illinois EPA to someone other than William Maxwell.  Moreover, William Maxwell was

never served with notice of a violation pursuant to 415 ILCS 5/31(a)(1), which is further

evidence that the Illinois EPA does not truly believe that he violated the Act.

WHEREFORE, Respondents, SIX M. CORPORATION, INC. and WILLIAM

MAXWELL, pray for an order granting William Maxwell summary judgment in full, or for such

further relief as the Board deems meet and just.

Respectfully submitted by

SIX M. CORPORATION, INC. and WILLIAM
MAXWELL, respondents,

BY: LAW OFFICE OF PATRICK D. SHAW

BY: /s/ Patrick D. Shaw 

Law Office of Patrick D. Shaw
80 Bellerive Road
Springfield, IL 62704
217-299-8484
pdshaw1law@gmail.com               

THIS FILING IS SUBMITTED ON RECYCLED PAPER
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